[OWA DEPARTMENT OF NATURAL RESOURCES
ADMINISTRATIVE CONSENT ORDER

IN THE MATTER OF;
ADMINISTRATIVE
Roger McEwan CONSENT ORDER
NO. ZU08-WW- 07

T(: Roger McEwan
PO Box (W68
Cylinder, 1A
50528

L. SUMMARY

This administrative consent order (order) is cniered into botwesn Mr. MeEwan and the
fowa Depariment of Natural Resources {Departraent). Mr. McHwan hereby agrees pay a
penalty of $10,000.00 and in the future to never engage in an iflegal discharge Lo a water
of the state.

ATy questions regarding this order should be dirccted to:

Relating 1o technical requirements: Belaling to legal requiremcits:

Mate Young, Field Office #3 Carrie Schoenchaun, Altemey

lowa Departisent of Natural Resources Towa Departinent of Waturel Resources
1900 N Cirand Wallace State Office Building
dpencer, lowa 50401 Des Moines, Towg 30300

Fhone: T12/262-4177 Phone: 515/281-0824

Pavment of penalby to:

Towa Department of Namral Biesonrees
Ilenry A Wallace Building
Des Moines, lewa 30319-0034

.  JURISDICTION

The parties hereby agree that this order is issued pursuant 1o lowa Code scction
435B.175(1}, which authorizes the Director to issue any order necessary to secure
commpliunce with or prevent a violation of Towa Code chapier 455B, Division ITI, Part [,
and the rules promulgated or permits issued pursuant thereto, and Iowa Code section
435B.109 and 567 Iowa Administrative Code (IAC) chapter 10, which authorize (he
Director 1o asscss administrative penalties.
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Il. STATEMENT OF FACTS

The Departrment and Mr, McEwan herchy agree to the following statement of facls:

1. Mr. McEwan owned and operated 2 wastewater disposal system {disposal system)
located ar 8 9 T 96, R31, in Palo Alto County, fowa. On Derember 28, 2007, this
propetty was sold to Todd Mathisen. This disposal systemn consisted of two washout
bays that sloped 1o a concrete block pil which was approximatcly 50 feet long by 10 feet
wide by 7 feet deep. Approximatcly 15 trailers per week were washed out, which
required about 2000 gailons of wastewater per wash, which generated approximately
30,000 galions of wastowater a week and approximately 1.560.00 galloms ol wastcwater
per vear. ‘The concrete block pit can only hold a maximmum of 23,563 tullons, the excess
wastewater 1s pumped out at jeast 66 times a year, Mr. McEwar pumped this wastewater
ont of the disposal system and onte the ground which drained INto a prairie pothoie.

2. On September 6, 2007, Field Office 3 roceived a comnplaint alleging that Mr.
McEwan was operating a livestock truckimg business and was washing out trailers in a
building on his property. The wastewater fom washing out {railers was running out a
door of the building and acrass a field.

3. On Septermber 27, 2007, Natc Young, an Environmental specialist of the
Departmernit investigated the complaint. While on site Mr. Young asked Mr. McEwan if
he washed trucks other than his own ai the facility, Mr. McLwan stated that he only
washed oul s own tucks. He also stated that he pumped the wastewater from the
concrete structure mto a wagon and then land applicd it,

4. On October 18, 2007, another complaint regarding the truckwash was recoived by
the Department.

5. On October 19, 2007, Mr. Young mvestigated the complaimt. While onsite M.
Young obscrved that in the feld south of the building wherc the trucks were washed Mr.
McEwan was pumping the wastewater in the concrcte pit out onto the ground and
allowing the wastewater to run out into the field. Mr. Young observed and photographed
a large pile of solid waste that settled after the itquid tan off. [t was at this time that Mr.
Young rcalized that Mr. McEwan was ot operating the facility as he had previeus] y led
the Depariment to belicve.

6. On Nevember 1, 2007, Mr. McEwan was senl Notice of Violation {NOV). This
NOV informed Mr. McEwan that he was in violation of the following rules: 567 [AC
64.2 (1) and 567 TAC 64.3 (1). This NOV instructed Mr. McEwan to discontinue use of
the disposal sysiem unti] the proper permits were oblained.



LOWA DEPARTMENT OF NATURAL RESQOURCES
ADMINISTRATIVE CONSENT ORDER
Roger McEwan

IV. CONCLUSIONS OF LAW

The Department and Mr. McEwan hereby agrce that the following conclusions of law are
applicable to this matter;

[. lowa Code section 4558.186 prohibits the discharge of pollutants mto waters ol
the state, except for adequately treated pollutants discharged pursuant to a permit. The
ihove stated facls show noncompliance with this provision.

2. lowa Code scction 455B.173 authorizcs and requires the Environmental
Trotection Commission to promulgate rules relating to the operation of waste disposal
syslems, The Commission has donc so al 567 [AC 60 through 69, 567 TAC 64.3(1)
prohibits the operation of a waste disposal system without or condrary to the letms of a
permil. 367 IAC 64.2(1) prohibits construction of a disposal system without a
consiruction permit issued by the Lirector. The above stated [acts show noncompliance

with these provisions,

V. ORDER

THEREFORE, the Department orders and Mr. McEwan hereby agrees to comply wilh
the {otlowing in order to ccase, abate, and rodress the above-cited violations:

L. Tnthe future never cngage in an illegal discharge 1o a water of the state; and

2. Within 30 duys after signing this order, pay to the Department a penaity ol
F10,000.00.

VI. PENALTY

1. lowa Codc section 455B.191 authorizes ihe asscssment of civil penalties of up to
$3.000.00 per day of violation lor the violations invelved in this matter. More serious
crirminal sanctions are also available pursuant to that provision. In addition, Iowa Code
seetion 4358.109 authorizes the Environmental Protection Commission to establish by
rule a schedule of e1vil penalties up to $10,000.00 that may be asscssed administratively.
The Commission has adopted this schedule with procedures and criteria for assessment of
penalties in 567 IAC chapter 10. Pursuant to these rules the Department has determined
that the most ctfective and cifictent means of addressing the above-ciled violations is the
issuance of an order with the sssessment of penalties for current violations.
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2. Economic Benetit: Mr, McEwan has been in operation for 4 years. On average
he washes fitteen trailors per weck. Mr. McEwan washed thesc trailers at his own
unpermitied facility instead of taking them to a penmnitted facility where he would have
been charpged approxtimalely $100.00 per wash. Thus, Mr. McEwan saved several
thousands of dollars over this time period. Nevertheless, the Departinent has a statutory
limit of $10,600.00 when asscssing penaltics: therctore, $7,000.00 is asscssed for this

factor,

3. Gravity of the Violation: One ol the factors to be considered in determining the
gravity of a violation is the amount of penalty authorized by ihe lowa Code for the type
of violaton. As indicated above, substantial civil penalties are authorized by statute.
Bespitc the ingh penalties authorized, the Departinent has decided to handle the
viclations adiministratively at this time, as the maost equitable and efficient means of
resolving the matter. Maintaining compliance with water poilution control laws is a
major program priority of the federal and stale pollution control agencies. The ongoing
use of an unpermitted facility and the unauthornized discharge pose a threat to the
environment. Therclore, $2,000.00 is assessed for this factor.

4. Culpability: Mr, McEwan has the duly to remain knewledgeable of the
Department’s requirements and to be alert to the probabi hity that tus conduct is subject to
the Depariment’s rules, Therclore, $1,000.00 is asscssed for this factor,

VIl. WAIVER OF APPEAL RIGHTS

Towa Codc section 455B.175 and 561 TAC 7.5(1), as adopted by reference by 567 TAC
Chapter 7, authorizc a written notice of appeal to the Environmental! Protection
Commission. This order is enterced into knowingly by and with the consent of Mr.,
McEwan. By signature Lo this order, all nights to appeal this order are waived.

VIll. NONCOMPLIANCE

Compliance with section ¥ of this order constitutes full satisfaction of all requirciments
pertaining to the violations described in this order. Failure 1o comply wiih this order may
result in the impesition of administrative penalties pursuant to an administrative order or
referral to the Attorncy General to obtain injunctive relief and civil penallies pursuant to
[owa Code section 455B.191.
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% Dated this /A _davoef

fhaye i, 2008,

Daled this / 5) day of

TOWA DEPARTMENT OF NATURAL RESOURCES it _affv"( , 2008.

Field Office 3, Carrie Schoenebaum; Nate Young, 1.13.2.4.



